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District Court of the United States, 
FOR THE NORTHERN DISTRICT OF N. Y., JAN’Y 1849. 


CHARLES L. GAGER es. THE STEAM-BOAT A. D. PATCHIN: 
Harry WuittakeRr, Claimant and Respondent. 


A suit for salvage in rem as well as in personam may be maintained in the 
Admiralty for services, which, if rendered voluntarily would be salvage servi- 
ces, notwithstanding they were rendered in pursuance of a previous agree- 
ment specifying the amount of the remuneration therefor, and although the 
contract was made with the owner of the vessel saved, especially if the owner 
was also the master, and the fact of his proprietory interest was unknown to 
the other party. 

Although all the suitors for salvage ought to join in the suit against the prop- 
erty saved, the non-joinder of the crew of the salyor vessel in a suit by the 
master and owner, is no impediment to the maintenance of such suit, especial- 
ly if the services of the crew required no extraordinary exertions and were 
attended with no extraordinary personal danger. 

Although the amount agreed to be paid for salvage services is not binding in 
a Court of Admiralty upon the party at whose instance, or for whose benefit 
the service was performed, and will be reduced by the Court if exorbitant, and 
especially when assented to by such party under the pressure of alarm or dis- 
tress, yet where the agreement has been deliberately entered into and does not 
appear to be oppressive, it will be enforced according to its terms. 


[This was a suit for salvage on account of services ren- 
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530 DISTRICT COURT OF THE UNITED STATES. 


dered by the steamer Albany, of which the libellant was 
owner and master, to the steamer A. D. Patchin, while 
hard aground on a ledge of rocks, upon which she had 
been carelessly run at Racine Point, in the State of Wis- 
consin. The facts and circumstances of the case will be 
sufficiently manifest from the judgment of the Court. 

Eli Cook, for the Libellant. George Underwood, for 
the Claimant.] 

CoONKLING, J. One of the objections urged against the 
libellant’s right to maintain this action is, that the services 
for which he claims compensation, having been performed 
in pursuance of an express agreement between the par- 
ties, and for a stipulated compensation, this is not a case 
of salvage but a case of contract of which the Court has 
no jurisdiction. In support of this objection, the coun- 
sel for the claimant relies upon the similar case of the 
Mulgrave, (2 Haggard’s R.77,) in which Lord Stowell 
pronounced against the action on this ground, observing 
that it was not a case of salvage, but one of contract, and 
that he could not entertain the question. Lord Stowell 
did not, of course, intend to say that he could entertain no 
action arising ex contractu, but only that the case before 
him not being a case of salvage, he could not entertain it 
as a case of that character; and not being a case falling 
within either of the descriptions of contract embraced 
within the jurisdiction of the Court, he could not enter- 
tain it as such. It is well known that the only contracts 
upon which, at the date of this decision, original suits 
were in fact entertained in the English High Court of 
Admiralty were those for seaman’s wages and bottomry 
bonds, although it has always been conceded that the ju- 
risdiction of the Court extended to all such contracts as 
were made on the high seas and were to be there execu- 
ted. But by a long series of American decisions, termi- 
nating with that of the New Jersey Steam Navigation Com. 
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vs. The Merchant’s Bank, (6 Howard’s R. 344,) the prin- 
ciple is now firmly established that the jurisdiction of the 
American Courts of Admiralty does not depend on the 
decisions of the English common law courts, relative to 
the jurisdiction of the High Court of Admiralty of Eng- 
land, but that all contracts in their nature strictly mari- 
time are cognizable in the Admiralty. Such, certainly, 
is the character of this contract ; and if the suit had been 
in personam, the jurisdiction of the court would have been 
unquestionable. But whether the contract created a lien 
on the Patchin, and may therefore also be enforced in a 
suit iz rem, is another question not devoid of difficulty.— 
That a suit in the Admiralty for salvage may be maintain- 
ed in either form, has never been doubted, and this right 
is moreover expressly recognized and declared by one of 
the late Rules prescribed by the Supreme Court. If, 
therefore, the salvor’s title to remuneration in ordinary 
cases may be considered as founded in implied contract, 
it might, with great apparent force and propriety, be in- 
sisted that the remedial right of the salvor could not, in 
any degree, be impaired by an express contract, entered 
into before hand, for the mere purpose of fixing the 
amount of compensation, without any express or clearly 
implied intention of waiving the right to prosecute in 
either of the accustomed forms. But suits for salvage 
have generally been considered—though I confess it has 
always appeared to me with somewhat questionable pro- 
priety—as cases rather of tort than of contract. It would 
not necessarily follow, therefore, because the maritime 
law gives a lien in favor of the salvor in a ease strictly of 
salvage, that it also confers one for services of the like 
nature rendered in pursuance of a contract. But it is a 
general principle of the maritime law, that from contracts 
made by the master which bind the owner, as all author- 
ized contracts entered into by him on account of his ship 
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do, unless otherwise expressly provided, there results an 
implied hypothecation of the ship. The master, undoubt- 
edly, has authority to hire the services of others, when 
necessary, for the preservation of his vessel, and I imag- 
ine that such a contract, subject to the revisory power of 
the court, would constitute a lien on the vessel. It hap- 
pens, however, in the present instance that the master 
was also the sole owner of the vessel to which assistance 
was rendered; and it is insisted that on this account, he 
incurred no other than a personal responsibility. Admit- 
ting the general principle thus asserted, it becomes ne- 
cessary, nevertheless, to enquire whether the present is a 
case to which it is properly applicable. 

The contract was originally entered into between the 
libellant in person and Lewis J. Higby, professing to act 
as agent for the claimant. It was in writing and is in the 
following words: 


‘« This article of agreement made this 13th day of June, 
1848, between the steamer Albany and the steamer Patch- 
in, Capt. H. Whittaker, in which Capt. Gager of the 
steamer Albany, agrees to do all he can do, to assist said 
Patchin, now on the rocks at Racine Point, Wisconsin, 
and to stay with her until discharged by said Capt. Whit- 
taker, and said Albany is to be paid four hundred and fif- 
ty dollars per day, and the time to commence four o’clock 
to-day, said Albany to have the privilege to make harbor 


in case of storm. H. WHITTAKER, 
Per L. J. Hicpy, Agent. 
Milwaukie, June 13, 1848. 


The agreement was made at the place where it bears 
date, a few miles from the place where the Patehin lay, 
and on being soon afterwards made known to the claim- 
ant, was by him assented to. His residence was in Buf- 
falo, in the State of New York. The claimant, it will be 
observed, is described simply as captain of the Patchin, 
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and there is no allegation in the pleadings, nor any evi- 
dence that the libellant had any knowledge of his propri- 
etory interest in the vessel. In the case of the St. Jago 
de Cuba, (9 Wheat. R. 490, 5 Cond. R. 631,) it was held 
that although for materials or supplies furnished in a home 
port, no implied lien in general attaches to the ship, the 
reasonable presumption being that tl rnished 
on the credit of the owner, yet that if 
her home port, in a foreign guise, and 
this principle is applicable to the case, and a Men in favor 
of the material men arises. ‘‘ The questions,” say the 
Court, ‘then arise, on what does the privilege of the 
material men depend? on the state of facts, or on their 
belief of facts?” The answer given by the Court is that 
it depends on the latter. Denon apparentibus et not exis- 
tentibus, cadem est ratio; and applying the principle deci- 
ded in The St. Jago de Cuba to the present case, it would 
follow that the contract ought to be treated as having been 
made with the master as such, unless the libellant was 
bound to show affirmatively his ignorance of the fact, that 
the claimant was also the owner of the Patchin. But con- 
sidering that the contract was made at a place remote from 
the owner’s residence, and that the claimant is described 
in it only as master; and considering also that his owner- 
ship is now set up by him for the purpose of exempting 
his vessel by way of exception from the general rule, I 
am of opinion that the onus probandi lies upon him to 
show the libellant's knowledge of such ownership. 

In discussing this point, I have thus far conceded that 
if the libellant had known that the claimant was the own- 
er and had contracted with him as such, no lien would 
have resulted from the contract. But I infer that the late 
Mr. Justice Story entertained a different view of the law, 
and that he supposed it to be in this respect immaterial 
whether the contract was made with the master or owner. 
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In the schooner Emulous (1 Sumner’s R. 207,) which was 
a suit in rem, the vessel was owned in Boston, and having 
struck on a rock within the waters of that State, one of 
the sets of salvors contracted to tow her into port for a 
specific sum agreed upon. The contract, it is true, was 
made with the master of the schooner, though, as already 
observedgart 1 i State to which she belonged. But the 
learned Fuge in a formal exposition of what he under- 
stood to” beithe ‘law applicable to cases of that nature, 
seems not to have recognized any distinction between 
contracts of this description entered into by the master 
and those made by the onwer in person. His language is 
as follows: 

‘The Court has been asked upon this oceasion to lay 
down some clear and definite rule as to what shall be 
deemed salvage service, and what shall be deemed a mere 
common contract for labor and services. I take it to be 
very clear, that whenever the service has been rendered 
fn saving property on the sea, or wrecked on the coast of 
the sea, the service is, in the sense of the maritime law, a 
salvage service. If it has been rendered under circum- 
stances which establish that the parties have voluntarily 
and without any controlling circumstances on the side of 
the proprietors of the property saved, or their agents, 
entered into a contract for a fixed compensation, or upon 
the ordinary terms of a compensation, for labor and ser- 
Vices quantum meruerunt ; in either case it does not alter 
the nature of the service, asa salvage service, but only 
fixes the rule by which the Court is to be governed in 
awarding the compensation. It is still a salvage contract 


and a salvage compensation. It is true, that contracts 
made for salvage services are not ordinarily held obligato- 
ry by the Court of Admiralty upon the persons whose 
property is saved, unless the Court can clearly see that 
no advantage is taken of the parties’ situation, and that 
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the rate of compensation is just and reasonable. The doc- 
trine is founded upon principles of public policy as well as 
upon just views of moral obligation. No system of ju- 
risprudence purporting to be founded upon moral or reli- 
gious or even rational principles, could tolerate for a 
moment the doctrine, that a salvor might avail himself of 
the calamities of others to force upon them a contract, 
unjust, oppressive or exorbitant, that he might turn the 
price of safety into the price of ruin; that he might turn 
an act demanded by Christian and publie duty, into a 
traffic of profit which would outrage human feelings and 
disgrace human justice.” 

In The Centurion (Ware’s R. 477, 482,) the learned 
Judge of the District of Maine cites the case of The Em- 
ulous, as in his judgment containing a just exposition of 
the law of salvage. It is quite “immaterial” he observes 
‘“‘ whether the salvors accidentally fell in with the wreck 
and volunteer their services, or are called upon by the 
owers or persons interested in the wreck to aid in saving 
it. It is the place where the property is situated, and the 
circumstances of exposure and peril in which it is found, 
that determine the question whether it is a case of sal- 
vage or not.” 

But in a later case (that of Bearse, et al. v. 340 Pigs of 
Copper, 1 Story 314) which arose in the District of Mas- 
sachusetts, and was finally decided on appeal at the Cir- 
cuit Court, the objection was distinctly taken, that the 
services having been performed in pursuance of an ex- 
press contract, no action in rem could be maintained 
therefor. The contract was made in that case not by the 
master, but by the proprietors in person, of the property 
saved; but this circumstance does not seem to have been 
considered of any importance even by the counsel for the 
claimants. The objection was that the service, though of 
a nature which would otherwise have been a salvage ser- 
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vice, having been performed by contract, no right accrued 
from it to the libellants to proceed against the property. 
The District Judge “held that as the respondents had 
denied in their answer that any contract subsisted between 
them and the libellants, at the time the property was re- 
covered, which also appeared upon the evidence, the libel 
was rightly brought against the property, whether the 
principle contended for by the libellants was correct or 
not.” The conclusion of Mr. Justice Story on the ap- 
peal also was, that the particular services in question 
were not embraced within the contract set up by the 
claimants, under which other salvage services had been 
previously performed by the libellants. But he adverts 
to the question only as one bearing upon the amount of 
remuneration to be awarded, and seems not to have con- 
sidered it at all affecting the right of the libellant to main- 
tain his action in rem. He refers also with apparent 
approbation, to his observations above cited in the case 
of The Emulous. The just inference, therefore, appears 
to be, that he considered all services, which if rendered 
voluntarily would be salvage services, as not the less so 
because rendered in pursuance of an agreement for that 
purpose ; and as entitling the salvor to the like remedies, 
whether rendered in the one form or the other. If the 
salvor, especially after the performance of the service, 
should take a bond or receive a bill of exchange or a ne- 
gotiable promissory note in payment, it may be conceded 
that his remedy would be limited to a personal action on 
the security so taken. But there does not appear to be 
solid reason for denying to the salvor, a lien on the prop- 
erty saved, merely because the salvage service was per- 
formed at the request whether of the master or the owner, 
and under a promise of remuneration, especially as a 
Court of Admiralty possesses an unquestionable power 
to shield the owners of property saved, against extor- 
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tionate exactions, by reducing an exorbitant reward, 
promised under the pressure of alarm or distress. My 
opinion therefore is that this objection is invalid. 

It is farther insisted by the counsel for the claimant, 
that the stipulated services were not faithfully performed, 
and that they were in fact worthless. I think this objec- 
tion has not been substantiated. The witnesses for the 
libellant give a very exact and intelligible account of the 
services rendered and the means used by the libellant to 
relieve the Patchin from her highly perilous situation.— 
This evidence in itself considered is entirely satisfactory, 
and leaves no room for doubt that the libellant did all that 
he could reasonably be expected to do, for the relief of 
the Patchin ; that he contributed essentially to her rescue. 
The witnesses on the other side deal in general censures 
of the libellant’s management ; but when pressed to spe- 
cify the particulars in which his misconduct consisted, 
they are unable to do so. Indeed, all the more important 
measures resorted to, were dictated by the claimant him- 
self, and his directions appear to have been readily ac- 
quiesced in by the libellant. 

It was insisted also by the counsel for the claimant, 
that the persons composing the crew of the Albany ought 
to have been parties to the suit. When, as is commonly 
the case, salvage is claimed by the crew, as well as by the 
master and owners of the salvor vessel, and a suit is to be 
instituted in the Admiralty therefor, it is certainly proper 
that all should join in such suit; and in case where the 
salvage service was highly meritorious, as, where it re- 
quired exhausting labor, or was attended by great danger, 
if the master should designedly institute a suit in behalf 
of himself or of himself and his owner, alone, in the hope 
that through the ignorance of the crew, he might secure 
a large reward to himself at their expense, he would ex- 
pose himself to just censure; and there may be cases in 
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which it would be the duty of the Court to enquire into 
the reason of the non-joinder of the seamen, and to see 
that their rights are maintained, unless they choose vol- 
untarily to relinquish them. But in the present case the 
crew of the salvor vessel were exposed to no extraordi- 
nary hardships or personal danger. Their services were 
rendered chiefly on board their own steamer, and were 
substantially such as they had contracted to perform ; and 
they probably and perhaps very properly deemed their 
stipulated wages a suflicient compensation therefor. If 
they had thought otherwise, it may be supposed that they 
would have applied to the Court for redress, and it is a 
mistake to suppose that the right of the libellant as own- 
er and master of the Albany, to prosecute his suit, is pre- 
judiced by their non-joinder in the action. 

With respect to the amount of remuneration to be 
awarded, there are no circumstances attending the case, 
which demand the jealous scrutiny of the Court, into the 
reasonableness of the stipulated reward. At the time the 
contract was entered into, the Patchin was in no danger 
of immediate destruction. The weather was fair and 
calm ; a large number of persons were already engaged 
in endeavoring to get her off the rocks ; steamers were 
were frequently passing very near to the spot where she 
lay; the terms of the agreement seem to have been delib- 
erately settled, and in order to determine the just measure 
of compensation, the books of the Albany were resorted 
to, for the purpose of ascertaining her ordinary earnings, 
and the amount to be paid was fixed accordingly. The 
circumstances of the case scarcely admitted of the indul- 
gence of a spirit of rapacity by the libellant, and there is 
no evidence tending to show that he was actuated by any 
such spirit. To say nothing of the great value of the 
Patchin, the Albany herself was a large and valuable 
steamer. After transferring her numerous passengers to 
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another steamer and refunding their passage money, she 
was constantly employed not altogether without danger 
to herself from hidden rocks, in rendering assistance to 
the Patchin, during four successive days and nights, and 
during a portion of the time in strenuous efforts, subject- 
ing her to heavy strains to jerk or drag the Patchin from 
the rocks. For these sacrifices and services, I cannot say 
that the stipulated sum of $450 a day is an exorbitant or 
even an unreasonable compensation ; and I am satisfied 
that the duty of the Court will be best performed, by sim- 
ply enforcing the voluntary agreement of the parties. I 
accordingly award to the libellant the sum of $1800, de- 
ducting the sum of $300 already paid, with interest from 
the 17th day of June last, when the service was consum- 
mated. 


Circuit Couct of the tinited States. 


DISTRICT OF MASSACHUSETTS. 


CHESTER GORHAM vs. WILLIAM MIXTER, et. ai. 


This was an action on the case for an alleged infringe- 
ment of a patent, for “an improvement in the machine 
for pressing palm-leaf hats.” 

The defence set up was—Ist. That defendants had not 
infringed ; or, in other words, that the machine used by 
them was substantially different in its construction and 
mode of operation, from the machine described in plain- 
tiff’s specification of claim in his letters patent. 2d. That 
plaintiff was not the original and first inventor of the ma- 
chine patented, but that the same was known and used 
prior to his supposed invention thereof. 
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The plaintiff made application in the autumn of 1839, 
and obtained his letters in March, 1840. 

The history of the art of pressing in this Common- 
wealth, so far as it was known to witnesses, was traced 
from 1830 to the trial. 

In 1830, the machine in general use had three blocks 
for the hat, with a lever and flat to each, and the press- 
ing of the rim, crown and top of the hat was performed 
separately, at three successive operations on the respec- 
tive blocks, by removing the hat from block to block. 

These blocks were attached to revolving shafts, which 
were moved by hand or other power, as circumstances 
dictated ; and the levers to which the pressing flats were 
attached were arranged, and the pressing done by hand. 

In 1832, the plaintiff made an attempt to improve upon 
the old machine. He constructed a machine in which 
but one block was used, and made an angular flat to fit the 
side and top of the hat at the same time, thereby pressing 
the whole hat without removing it from the blook. It did 
not appear in evidence, however, that by this arrange- 
ment the whole hat was pressed at one operation, with- 
out a change of flats. 

A similar machine to the last, though somewhat im- 
proved in its structure, was shown to have been put in 
operation in 1834, by one Brown, of Dana, Massachusetts, 
used for a time, and abandoned. 

Also, one Charles Rice, of Boston, testified for the de- 
fence, that in 1835 he constructed a machine of the same 
general character, using one lever and one flat,—that in 
1836 he added the second lever and flat, making the two 
answer the purpose of three flats; and in 1838 he added 
the third lever and fourth flat. 

In this machine, the block shaft was turned, and the 
levers operated by hand, but the whole hat was pressed 
without changing flats. 
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In 1837, the plaintiff invented and put in operation a 
machine with one block, three levers and the same num- 
ber of flats, by which the hat in all its parts was pressed 
by one operation. The shaft was moved by water power 
and the levers to which the flats were appended, were 
fastened by a catch, so as to press upon the hat, while it 
revolved in connection with the shaft, thus dispensing 
with the power of the operator, and in a measure acting 


automatically. 
In the machine patented by the plaintiff, four flats, two 


for the rim on opposites sides, one for the side of the 
crown, and one for the top, are attached to a sliding 
frame, which by means of a lever is brought to, and re- 
moved from the hat block at pleasure. 

The hat is placed on the block with a table for the rim, 
on a vertical rotating shaft. After the hat is placed, the 
sliding frame is brought forward by means of the lever, 
bringing all the flats to their relative and proper position, 
over and against the hat. Then another lever is disen- 
gaged from a catch, which permits a weight to act upon 
a third lever, which in its turn acts upon the vertical shaft 
surmounted by the hat, and brings the hat in contact with 
the flats while the shaft revolves, and thus the pressing 
is performed. After being thus put in motion, no farther 
attention from the operator is required, until the hat is 
sufficiently pressed. One man can operate three or four 
machines at the same time, pressing from twelve to fif- 
teen hundred hats per day, while on the old hand machine 
one man could ordinarily press but five hundred a day. 

This machine, and what the plaintiff contended, were 
modifications of it, came into general use soon after its 
construction, and superseded all that had gone before. 

The defendants claimed that the modification used by 
them, was an original invention of one Paul Hildreth, for- 
merly of Petersham, made subsequently to plaintiff’s in- 
vention and patent. 
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This was denied by the plaintiff, who insisted that it 
was taken from his machine, with alterations and modifi- 
cations, for the purpose of evading the patent ; but under 
the ruling of the Court, it was immaterial, as affecting 
plaintiff’s right of recovery, whether an original invention 
or otherwise, being subsequent in point of time to plain- 
tiff’s invention and patent. 

The point most strenuously urged by the defendants, 
was, that their machine differed substantially from the one 
patented by plaintiff, and on this point, under the ruling 
of the Court, the case turned. 

The question arose what plaintiff had claimed and pa- 
tented,—whether a machine as a machine, new in its 
structure as a whole, or merely a new combination of old 
parts; and if a combination merely, whether a combina- 
tion effected by any mechanism, or a combination effected 
by the means, and operating in the particular manner de- 
scribed in his specification of claim. If the latter, the 
question of priority of invention was disposed of, for it 
was not pretended that any prior machine contained the 
same combination, constructed and operating in the same 
way. 

But it was contended on the part of defendants, that if 
this construction were given to the claim, they did not 
infringe, as some of the elements of combination in their 
machine were constructed and operated substantially dif- 
ferent from corresponding elements in plaintiff’s. 

On the question of identity of machines, the plaintiff 
called as experts, Thomas Blanchard and R. H. Eddy, of 
Boston, and the defendants called Charles M. Keller, of 
New York city. 

SpraGueE, J., charged the jury, that the plaintiff had 
claimed and patented a combination, constructed and oper- 
ating as described in his specification, and to that he was 
limited ; that to constitute an infringement, the defend- 
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ants must have used the same combination, constructed 
and operating substantially in the same way ; that if they 
had used only two of the three elements of combination, 
it was not an infringement. Nor was it an infringement, 
if any one or all their elements of combination were con- 
structed and operated substantially different from plain- 
tiffs. 

Yet a mere change in form or proportion, or a substitu- 
tion of mechanical means or equivalents, in any one or all 
the elements, producing the same result, wouid not con- 
stitute a substantial difference within the meaning of the 
patent law. Nor would it be a defence, that they had 
added to the combination, or any element thereof, and 
made improvements, provided they used plaintiff’s com- 
bination, constructed and Operating substantially in the 
same Way. 

Such additions and improvements, though meritorious, 
gave them no right to appropriate what belonged to 
another without making compensation. It was for the 
jury to say, in view of the evidence, under the instruc- 
tions of the Court, and from an inspection of the models 
betore them, whether the defendants’ machine did in fact 
contain the combination claimed and patented by plain- 
tiff, constructed and operating substantially in the same 
way. 

The jury returned a verdict for the plaintiff, and as- 
sessed damages at $1110—$510 of which was for use of 


machines, and $600 for counsel fees. 
Rufus Choate and H. E. Smith, for plaintiff. 
B. R. Curtis and Cyrus Cummings, for defendants. 
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Supreme Court of Cennessee. 





Reported for the Knoxville Tribune, by O. P. Temple and 
R. H. Armstrong, Esqrs. 


BETTIS vs. .MANSFIELD. 


From the record in this cause it appears that at the 
April Term, 1847, of the Circuit Court of Jefferson coun- 
ty, a rule was made upon the plaintiff to justify his seeu- 
ty, or give other security for the prosecution of the suit, 
on or before the second day of the next term, or the suit 
should be dismissed. At the next term, (August, 1847,) 
the judge failed to attend, and no causes were entered. 

At the ensuing December term, on Wednesday, the de- 
fendant moved the Court to make the rule absolute, and 
to dismiss the suit, upon the ground of the failure of the 
plaintiff to comply therewith, which was was done ac- 
cordingly. Upon said motion being made, but before 
any action thereon by the Court, the plaintiff offered 
good and sufficient security in compliance with said rule, 
but the Court refused it, and made the rule absolute. 

The record further shows, that at a previous term, Au- 
gust, 1845, a similar rule was made upon the plaintiff; 
and in compliance with said rule, six persons became 
bound for the prosecution of the suit. The rule granted 
at the April Term, 1847, was upon an affidavit simply 
stating that two of the six securities were insolvent, with- 
out questioning the solvency of the other four. 

J. Peck for plaintiff; Arnold and Cocke for defendant. 

McKinney, J., delivered the opinion, and held, that 
the circuit Judge erred, 

1. In making a second rule upon the plaintiff to justify 
or give other security, upon the ground merely that two 
of the former securities were insolvent. 
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2. In making the rule absolute at a term subsequent to 
that at which, by the terms of the rule, the party was re- 
quired to justify or give other security. A specified day 
of the ensuing term was fixed upon in the rule, for the 
plaintiff’s compliance therewith ; and with the expiration 
of that term the rule spent its force and expired, and 
could not be continued over by a continuance of the cause. 
The principle is not affected by the fact, that the rule 
could not be acted upon at the ensuing term, in conse- 
quence of there being no Court; this was no more the 
fault of one than of the other. It imposes no great hard- 
ship upon the party to require him to renew the rule, if 
not made effectual at the proper time. 

3. Although it has been settled, that the refusal to allow 
the party to give security after the rule has been made 
absolute and the suit dismissed, though tendered at the 
same time, will not constitute error for which this Court 
will reverse, however disinclined to encourage a practice 
so harsh and stringent; yet, it has never been held, that 
if such security be tendered before the final judgment 
upon the rule, the Court may refuse it. The exercise of 
such discretion would be error. 

Upon all the foregoing grounds the judgment is errone- 
ous and must be reversed, and the cause remanded and 
reinstated. 


Important Decision —The Hagerstown News publishes 
the following abstract of a decision by the Court of Wash- 
ington county, Md., in the case of Long vs. Horne. 

‘“« First.—The purchaser may be in possession of the 
news of a rise in prices, and the seller may be ignorant 

VoL. vitt.—No. 27. 
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thereof, yet any contract entered into between them, with- 
out any misrepresentation being made to the seller by the 
purchaser, is a valid contract and binding in every re- 
spect. Thus, if the seller ask no questions, the buyer is 
not bound to impart to him his superior information—and 
the contract thus made between them is a good one. 

Second—If the purchaser be in possession of news, and 
is questioned with reference thereto by the seller, he is 
not privileged to deny his possession thereof or misrepre- 
sent the same, and, to do so with a view to draw the other 
into contract adverse to his interests, is a fraud which will 
vitiate the contract and render it of non effect; for the 
law defines fraud as being the concealment or misrepre- 
sentation of a material fact, by which a party is lulled into 
a false confidence or induced to forego inquiry necessary 
to the protection of his interests. From this it is not, 
however, to be inferred that the purchaser, even when 
questioned, is bound to communicate his information to 
the seller. He is only required not to conceal the fact of 
his being “ posted,” and not to misrepresent, or be guilty 
of falsehood with reference to the information he has in 
his possession. 


Supreme Court of Pennsylvania. 


AT PHILADELPHIA, MARCH 17, 1823. 


Reported for the American Law Journal, by F. C. Brightly, 
Esq., (author of Brightly on Costs.) 


COMMONWEALTH vs. THADDEUS WENTWORTH. 


it is a public nuisance, and indictable at common law to place on the foot- 
way of a public street, a stall for the sale of fruit and confectionary, although 
the defendant pay rent to the owner of the adjoining premises, for the use of so 


much of the pavement as is occupied by him. 


Certiorari to the Mayor’s Court to remove an indict- 
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ment for nuisance. The indictment set forth that the 
defendant ‘on the first day of March, 1822, at the city 
aforesaid, and within the jurisdiction of this court, with 
force and arms, &c., in the common and public street 
there, called Delaware South Third street, unlawfully 
and injuriously did put and place and cause and procure 
to be then and there put and placed, a stall for the sell- 
ing and exposing for sale fruit and confectionary, and the 
said stall in the said common and public street, on the day 
and year aforesaid, for the space of six hours, at the city 
aforesaid, and within the jurisdiction of this court, unlaw- 
fully and injuriously did cause to be and remain, whereby 
the said street and common highway, during the time last 
aforesaid, was very much obstructed and straitened, so 
that the good citizens of this Commonwealth could not 
through the said street and common highway, during the 
time in that behalf aforesaid, go, return, pass, repass, la- 
bor, ride and labor with their horses, carts and carriages 
as they might, and were wont and accustomed to do, to 
the great damage, hindrance and common nuisance of all 
the good citizens of this Commonwealth, going, return- 
ing, passing and repassing in, along and through the said 
public and common street, to the evil example of all oth- 
ers in like case offending, and against the peace and dig- 
nity of the Commonwealth of Pennsylvania.” 

The case was tried at Nisi Prius on the 20th November, 
1822, and the following special verdict found. ‘‘ The jury 
find that the said street called Delaware Third street, in 
the city of Philadelphia, is a common and public street 
and highway of fifty feet in width. That the defendant 
on the first day of March, 1822, put and placed on the 
brick pavement, on the west side of the said public street, 
between High and Chesnut streets in the said city, a stall 
three feet in height, three feet in breadth, and eight feet 
in length, for the selling and exposing to sale of fruit and 
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confectionary, and caused the said stall to be and remain 
in the said street as aforesaid, on the day and year afore- 
said, for the space of six hours; that the defendant paid 
to the owner of the house adjoining a certain rent; and 
that the said stall was not placed on the porch or steps of 
a house. If, upon these facts, the court should be of 
opinion that the law is with the Commonwealth, the jury 
find the defendant guilty ; but if the court be of opinion 
that the law is with the defendant, then they find for the 
defendant.” 

March 17, 1823, judgment for the Commonwealth, and 
the Court order and adjudge that the defendant pay a fine 
of one dollar and the costs of prosecution. 


LAWS OF PENNSYLVANIA. 


We copy from a law enacted at the recent Session of 
the Legislature of Pennsylvania the following sections in 
reference to Promissory Notes and counterfeit endorse- 
ments :— 

Sec. 7. That from and after the passage of this act, in 
all cases where suit is brought in any of the Courts of 
this Commonwealth, upon or for the recovery of the 
amount due on any promissory note, post note, note of 
hand, due bill, bill of exchange, draft, order, check, or 
other instrument of writing in the nature thereof, no plea 
shall be held to be available, and no defence shall be made 
or taken by the defendant or defendants for want of prop- 
er and timely demand of payment or acceptance, or prop- 
er and timely protest for and notice of non-acceptance 
or non-payment of the same, unless the respective places 
where such demand is to be made, and where such notice 
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is to be served or given, or the names and residences or 
place of business of the respective parties thereto, shall 
be legibly and distinctly set forth thereon. 

Sec. 8. That when such places of demand and notice, 
for such names, residences, or places of business are omit- 
ted to be set forth as aforesaid, demand of acceptance, as 
well as protest for and notice of non-acceptance, may be 
made and given at any time before maturity of such in- 
struments as require acceptance and demand of payment, 
as well as protest for and notice of non-payment of the 
same at any time after maturity thereof and before suit 
is brought thereon. 

Sec. 9. That in all such cases of omission as aforesaid, 
promissory notes, post notes, notes of hand, due bills, and 
such like instruments, shall be held to be payable and 
protestable at the place where they are dated, and if they 
contain no place of date, then at the place where they are 
deposited or held for collection, and bills of exchange, 
drafts, orders, checks, or other instruments or securities 
in the nature thereof, shall be held to be acceptable, pay- 
able and protestable at the place where the same shall or 
may be addressed to the drawer or drawers. 

Sec. 10. That whenever any value or amount shall be 
received as a consideration in the sale, assignment, trans- 
fer, or negotiation, or in payment of any bill of exchange, 
draft, check, order, promissory note, or other instrument 
negotiable within this Commonwealth, by the holder 
thereof, from the endorsee or endorsees, or payer or pay- 
ers of the same, and the signature or signatures of any 


person or persons represented to be parties thereto, 
whether as drawer, accepter, or endorser, shall have been 
forged thereon, and such value or amount, by reason 
thereof, erroneously given or paid, such endorsee or en- 
dorsees, as well as payer or payers respectively, shall be 
legally entitled to recover back from the person or per- 
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sons previously holding or negotiating the same, the value 
or amount so as aforesaid given or paid by such endorsee 
or endorsees, or payer or payers, respectively, to such 
person or persons, together with lawful interest thereon, 
from the time that demand shall have been made for re- 
payment of the same. 

Sec. 11. That all bills of exchange, drafts, orders, 
checks, promissory notes, or other instruments in the 
form, nature, or similitude thereof, that shall or may 
hereafter be made, or be drawn, or endorsed to order 
within this Commonwealth, upon any person or persons, 
body politic or corporate, co-partnership, firm or institu- 
tion of, or in or that shall be made payable in any other 
State, Territory, Country, or place whatsoever, for any 
sums or sum of money, with the current rate of exchange 
in Philadelphia, or such other place within this Common- 
wealth where the same may bear date, or in current funds 
or such like qualification superadded, shall be held to be 
negotiable by endorsement, and recoverable by the en- 
dorsee or endorsees in his, her, or their own name or 
names in the same manner, to all intents and purposes, 
as bills of exchange and promissory notes formally drawn 
and ordinarily in use and negotiable within this Common- 
wealth, are now by law recoverable therein. 

Approved—April fifth, one thousand eight hundred and 
forty-nine. 
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THE COMMONWEALTH vs. JOHN EICHAR. 


In 10th Judicial District of Pennsylvania— Westmoreland 
County—at August Sessions, 1848. 


1. A female who has been seduced, and, after the birth of a child, married 
and deserted by her seducer, is not a competent witness against him on an in- 


dictment for seduction under the Pennsylvania statute of 1843. 


2. Such a marriage, although after seduction, and followed by immediate de- 


sertion by the husband, is a defence against an indictment for seduction under 
the act of 1843. 


This was an indictment for seduction under the act of 
1843. 

The Commonwealth offered the female alleged to have 
been seduced, as a witness to prove seduction, &c. The 
defence objected and proved a marriage between the de- 
fendant and the person offered as a witness, subsequent to 
the alleged offence. On his cross-examination, the cler- 
gyman who performed the marriage ceremony stated 
that the defendant left the house where the marriage took 
place soon after the ceremony, and the father of the fe- 
male testified that his consent to the marriage was ob- 
tained after the commencement of the prosecution, and 
through the representations of defendant, that he ‘* would 
act in good faith and do what was right ;” and further, 
that the defendant had not lived or co-habited with his 
wife since the marriage. 

Upon this state of facts it was contended by defendant’s 
counsel that the evidence of the wife was inadmissible 
under the general rule, which excludes a wife from testi- 
fying against her husband. 

Kuhns, for Commonwealth, argued :— 

That the female, notwithstanding her marriage with 
the defendant, was a competent witness to prove the se- 
duction, it being a personal injury, from the necessity of 
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the case, upon common law principles, and cited 6 Bin- 
ney 286, 3 Chit. C. L. 818, (note 250,) 1 Leach 500, 1 
Vent. Rep. 243, 2 Yeates 114, Purd. Dig. 1062. 

Cowan & Foster, for defence :-— 

1. The wife is incompetent. The exceptions to the 
general rule are confined strictly to cases where the of- 
fence consisted in violence to the person of the wife, as 
in Bently v. Cooke, 3 Doug. 422, 1 East P. C. 454, 2 
Hawk. P. C. c. 46, sec. 77, Lord Audley’s case, 3 How. 
St. Tr. 402, Lady Lawley’s case, Bul. N. P. 287, Whit- 
house’s case, 2 Russel, 606. 

2. There is no offence under the circumstances of this 
ease. The Legislature intended to punish illicit connex- 
ion procured by a false promise—not where the promise 
is fulfilled. The crime in the Legislative mind was the 
procurement of such connexion by fraud, artifice and de- 
ception—without intent to fulfil the promise. There must 
be a design to succeed by falsehood. When the promise 
is performed it shows there was no fraud or falsehood— 
and according to all analogy, it would seem that if the 
seducer offers to perform his promise of marriage, and 
the female refuses, no indictment could be sustained. The 
mischief under the old law was not seduction followed by 
marriage—nobody complained of this but rather rejoiced 
so bad a business was so well mended. The evil was the 
refusal of the seducer to marry the female,—that is the 
gist of the offence—it is that which the Legislature in- 
tended to punish. 

8. The evidence is insufficient. Without the testimony 
of the female it cannot be known that the promise of mar- 
riage was the effective inducement. 

Burrell, for the Prosecution :— 

1. The wife is competent on several grounds—she is so 
ex necessitate. She is so because the facts to be proved 
occurred before the marriage, and marital confidence has 
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never actually subsisted between these parties. The ease 
is not within the reason of the rule, nor the scope of the 
legal policy which exclude a wife. 6 East 192, 13 Peters 
221, 8 Watts 257, 7 Verm. Rep. 506. She is competent 
under the count for F. & B. at least. 2 Stark. Ev. 552-3 
and notes. The marriage was fraudulently procured to 
close the wife’s mouth—this should be left to the jury, 2 
Yeates 114. She was competent before, and cannot be 
rendered otherwise by the fraud or trick of the defend- 
ant. 2 Stark. Ev. 552 in note, Wakefield’s case, 1 East 
P. C, 454. 

2. The fact of marriage is not material to the issue—it 
disproves none of the allegata in the indictment. If ad- 
mitted, however, the prosecution should be allowed to 
shew either force, or fraud and desertion. 

3. The marriage is no matter of defence, or ground of 
acquittal known to the law. Before the act of 1843, se- 
duction was a private—fornication the public wrong—and 
if there was a marriage promise its breach was also a pri- 
vate injury. These private wrongs remain as before, and 
the plain intent of the Legislature was to make fornica- 
tion, when accomplished by means of a marriage promise, 
more highly penal. If reparation of the private injury, 
by marriage, satisfies also the public wrong, a recovery 
of damages in a civil suit for breach of promise, being 
satisfaction in the eye of the law, should have the same 
effect. The private wrong may be repaired, but the pub- 
lic wrong—the crime—remains. The offence of seduction 
was complete before the marriage, and no act of the par- 
ties could extinguish it. The penalty can only be escaped 
by pardon—a power vested in the Executive, but which 
the theory of the defence gives to the injured individual. 

The evidence was rejected by the Court, whereupon 
the Commonwealth proved the admissions of defendant 
that he was the father of the child, and that it had becn 
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begotten under promise of marriage. It also appeared 
that the defendant had been in the habit of visiting the 
girl for three or four years previous to birth of the child 
—the child was born before the marriage. 

Upon behalf of the defence the marriage was given in 
evidence to the jury under objection from Commonwealth’s 
counsel. No other evidence was offered by defendant. 

The Commonwealth then offered the same proof as to 
the marriage and subsequent desertion, which had been 
given to the Court on the question of the reception of 
the wife’s evidence. This was objected to by defence 
and objection sustained. 

After argument by Messrs. Kuhns and Burrell, for 
Commonwealth, and Messrs. Foster and Cowan, for De- 
fence—the Court, Knox, President Judge, charged the 
jury in substance, as follows: 

That the view which the Court took of the legal effect 
of the marriage, would render unnecessary a critical ex- 
examination of the several requisites of the statute un- 
der which the indictment was framed. 

The evidence fully establishes the fact that six months 
previous to the finding of this indictment by the Grand 
Jury, the defendant was legally married by the Rev. Mr. 
Rugan, of the Lutheran Church, to the female whom he 
is charged with having seduced. She is by the laws of 
God and Man his wife, and as such is entitled to all the 
rights which are incident to that relation. Can he now 
be convicted and punished for her seduction before mar- 
riage? It is not the carnal connexion even when induced 
by the solicitation of the man that is the object of this 
statutary penalty, but it is the seduction under promise of 
marriage which is an offence of so grievous a nature as to 
require this exemplary punishment. What promise ? One 
that is kept and performed? Clearly not, but a false pro- 
mise broken and violated after performing its fiendish pur- 
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pose. The evil which led to the enactment was not that 
females were seduced and thenmade the wives of the se- 
ducer, but that after the ends of the seducer were accom- 
plished his victim was abandoned to her disgrace. An 
objection to this construction is that it places within the 
power of the seducer a means of escaping the penalty.— 
So be it. This is far better than by a contrary construe- 
tion to remove the inducement to a faithful adherence to 
the promise which obtained the consent. The jury were 
therefore instructed that in the opinion of the Court the 
marriage afforded a defence to the counts for seduction, 
but that in order to provide for the maintenance of the 
child, (which was born before wedlock,) there might be a 
conviction, if they were satisfied of defendant’s guilt upon 
the count for fornication and bastardy. 

The jury found the defendant guilty of fornication and 
bastardy, but not guilty of seduction, and he was sen- 
tenced accordingly. 


hentucky Court of Appeals. 


GAINES vs. GAINES. 


1. A legislative divorce, being an exercise of judicial power prohibited by 
the Constitution of Kentucky, is inoperative, as it respects the rights of proper- 
ty involved, and cannot deprive the wife of her interest in the estate of her hus 
band, as it would have existed had there been no divorce. 

2. How far such an act operates upon the social relations of the parties quere? 


The following case was reported by Thomas B. Ste- 
venson, Esq., for the Western Law Journal of May, 1849: 


The Court of Appeals delivered an opinion in this case 
at its last term. The record presented the question of 
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the power of the Legislature to grant divorces, and its 
effect on the rights of property of the parties. The fol- 
lowing brief statement of the leading facts is deemed ne- 
cessary for a proper understanding of the opinion of the 
Court on the principal question. In 1832, Thos. Gaines, 
being then about 70 years old, married Catharine L. Pen- 
tecost, who was about 30 years old, and who had never 
been married. They lived very unhappily together, until 
1837, when a separation took place under an arrangement 
by which the husband transferred to trustees, for the ben- 
efit of his wife, some personal property and debts on other 
persons, amounting to $700 or $800. In 1842, Mrs. 
Gaines filed her bill in chancery against her husband, 
praying for alimony. He filed an answer resisting her 
claim on various grounds. At May term, 1843, he filed 
a supplemental ‘answer, in which he relied on an act of 
the Legislature divorcing him from his wife. The act 
was passed March 10, 1843, and is in these words: 

‘‘ Be it enacted by the General Assembly of the Com- 
monwealth of Kentucky, that Thomas Gaines of Green 
county, be divorced from his wife, Catharine Gaines.” 

In January, 1844, Thomas Gaines died, and in June 
1844, a bill of revivor was filed by Mrs. G. against his re- 
presentatives, claiming dower in his lands, and a widow’s 
distributive share in his slaves and personalty; and, also 
a large sum for arrearages of alimony. These claims 
were resisted by the representatives of Thomas Gaines.— 
In 1847, the cause having been previously submitted, by 
consent, to the decision of a member of the bar, in conse- 
quence of the refusal of the Judge to adjudicate in the 
case, a decree was rendered disallowing the bar as set up 
under the legislative divorce, on the ground that the act 
was unconstitutional, and rejecting the claim for arrear- 
ages of alimony, and for a distributive portion of the 
slaves and personalty, but decreeing to the widow dower 
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in the lands, slaves, and personalty ; together with rents 
for the lands and hire of the slaves. The representatives 
of Gaines appealed: and Mrs. Gaines assigned cross er- 
rors, insisting, (1) she was entitled to dower in the lands 
sold by her husband before marriage, and conveyed by 
him during coverture, in pursuance of his parol contract ; 
(2) dower in the slaves given by the husband to his chil- 
dren during coverture ; and (3) for arrearages of alimony. 
These questions were decided against Mrs. Gaines on the 
authority of various cases referred to in the opinion. 

The Court then proceeded to the main question in the 
case: whether the legislative act of divorce bars the wi- 
dow’s right of dower in the estate of her late husband. 

On that question, the Court (CHier JusTICE MARSHALL 
delivering the opinion,) says : 

We therefore proceed to a consideration of the question 
how far her rights, as they would have existed upon the 
death of her former husband, had there been no divorce, 
have been affected by the legislative act relied on to bar 
or destroy them. The case not having been brought on 
to a hearing before the death of Thomas Gaines—an 
omission which, as there was nothing done towards its 
preparation after the filing of his supplemental answer in 
May, 1843, may probably be ascribed to the impression 
produced by the divorece—the question is not directly 
presented as to the effect which the divoreing act should 
have had upon the claim of alimony, if the cause had 
come on to a hearing before that claim had abated by the 
death of the husband. But it is certain, that the aet, if 
effectual to terminate for all purposes, and in every re- 
spect, the relation and incidents growing out of the mar- 
riage, and the rights consequent upon it, must have ope- 
rated at least so far as to have deprived the wife of all 
claim to future support from her husband, and perhaps 
of all claim to remuneration for past neglect and suffer- 
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ing; and if it be thus effectual, we cannot but remark it as 
a singular feature in the case, and one which we must 
suppose to be an anomaly in a constitutional government 
in which the departments of power are not Only carefully 
distinguished and divided, but the depositories of power 
in each department are prohibited from exercising, ex- 
cept in cases expressly authorized, any power properly 
belonging to the others. Can it be consistent with this 
division aud prohibition, that after one department, erect- 
ed for the very purpose of ascertaining and enforcing ex- 
isting rights according to existing laws, had obtained 
possession of the case and jurisdiction over the parties 
and their rights, by a suit regularly before it in a form 
and for purposes authorized by law, another department, 
not entrusted with the jurisdiction of deciding upon indi- 
vidual rights, as founded in existing laws, prohibited 
from exercising judicial power, except in a few instances 
not embracing this; prohibited from passing any law im- 
pairing contracts or their obligation; prohibited from 
taking private property for public use, and having no 
pretext of a right to take it from A and give it to B—may, 
upon the application of one of the parties, take the case 
from the appointed and selected forum, and by its mere 
fiat put an end not only to the contest as existing in the 
judicial tribunal, but to the right itself, for the enforce- 
ment of which the party alleging injury had appealed to 
the tribunal appointed by the Constitution and the law for 
the ascertainment of private rights and the redress of pri- 
vate wrongs? If the Legislature could thus draw to itself 
by its own will, the jurisdiction of rights actually in liti- 
gation before the proper tribunal, and either by its own 
judgment upon the merits decide conclusively against the 
right asserted, or by its own will, independently of the 
merits, absolutely and conclusively destroy it, the right 
thus to interfere with and control the regular administra- 
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tion of the law in the appointed tribunals, implies a power 
over the law and its administration, which, if it find no 
obstruction to its exercise in the existence of a right un- 
der and by the law and in the authorized appeal to the 
tribunals of the law for its ascertainment and enforcement 
would find no greater obstacle in a decree or judgment by 
which it was already ascertained and attempted to be en- 
forced. If the legislative divorce, obtained during the 
pendency of the suit for the alimony, was a termination of 
the right and a bar to its further assertion in that suit, so 
if it had been obtained after a decree for the payment of 
an annual sum as alimony so longas the parties should be 
separated, it would have been equally a termination of 
the right to any future payment, and a bar to the further 
execution of the decree. And it seems clear to us, that 
if the Legislature could not, by its direct action or deter- 
mination upon the rights of the parties, divest the court, 
which had rendered a decree, of its power, to enforce the 
right adjudged according to the laws from which it was 
derived, no more can it, by such action or determination, 
deprive the Court, having lawful possession of the case 
and jurisdiction to ascertain and enforce the right, of its 
lawful power to ascertain and enforce it according to the 
laws by which it was created and sustained. 

It is the province of the Legislature (so far as individ- 
ual rights are concerned,) to pass laws as a rule of action 
and of right for the community at large, or for particular 
classes ; or for individuals under certain circumstances, to 
be defined by law. Itis the province of the judicial pow- 
er to administer these laws by applying them to the facts 
in individual cases for the ascertainment of the rights and 
the redress or repression of the wrong. It is essential to 
the stability and security of individual rights, that they 
should be determined by pre-existing laws under which they 
have originated, and by general laws operating upon simi- 
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lar rights, and not by laws made merely for their decision 
when they come to be contested. It is to avoid the dan- 
ger of individual rights being determined, not by pre-ez- 
isting laws, but by a law frst promulged in the decision 
itself, or made for it, or by the secret law of will or discretion 
that the jndicial department, entrusted with the power of 
ascertaining and enforcing private rights, as created and 
sustained by law, is prohibited from exercising legislative 
power; and it is for the same reason that the legislative 
department, entrusted with the power of making, alter- 
ing, and repealing laws, is prohibited from the exercise of 
the judicial power, which is but the power of applying 
the existing laws to the facts, and thence deducing and 
establishing the rights in contest. But it is in vain that 
the Constitution has vested this power exclusively in the 
judiciary department, and said that it shall not be exer- 
cised by the legislative, if, when a party, alleging injury 
by the deprivation of a right, has resorted, by the appro- 
priate remedy, to the appropriate tribunal for redress, the 
party accused of wrong may, by an appeal to the Legisla- 
ture, obtain the passage of an act, not to change the gen- 
eral laws by which all similar cases are to be governed,nor 
to change the organization or jurisdiction of the Courts by 
which others, as well as himself, may be effected, but an 
act for his own exclusive benefit, to operate only between 
himself and his antagonist, and by extinguishing the right 
asserted against him, to stifle judicial enquiry, arrest the 
administration of the law in his case, and save him from 
those consequences to which the general laws would sub- 
ject him, if he has committed an injury to the rights of 
another. 

The right of dower and distribution, it is true, was not 
expressly in litigation in the suit. But as the husband, in 
answer to the claim of alimony, alleged causes for divorce 
according to the existing law, and prayed for it, and as 
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the wife answered, resisting the prayer, the question of 
his right to a divorce was directly in litigation, and the 
wife’s contingent right of dower, &c., (as well as her right 
to alimony,) so far as it was dependent upon there being a 
divorce or not, was involved in the issue, and to defeat 
both of these rights was no doubt the object of the prayer 
for a divorce. But not only must the husband have fail- 
ed in obtaining a divorce upon his cross-bill on the ground 
of abandonment, since the separation, having been at least 
consented to, if not compelled by him, was no abandon- 
ment—and no other sufficient causes were alleged—but if 
he had succeeded, though the right to alimony and dower 
might, under those names have ceased, the Court which 
decreed the divorce would have had a discretionary pow- 
er to make equitable provision for the wife out of his ess 
tate. Stat. Law, 123. Then the appeal to the Legislature 
was not only froma litigation regularly commenced by the 
wife in assertion of her right to alimony, but also from a 
litigation regularly instituted by the husband himself, in 
assertion of his right to a divorce, which, if successful, 
would defeat the pending claim to alimony, and the con- 
tingent right of dower, &c., which might otherwise be- 
come absolute, but would still leave his estate subject at 
once to a permanent provision for the wife. 

Why, then, did he appeal to the Legislature? Not for 
the mere purpose of being relieved from the society of 
his wife, or of terminating her:right to his society. For 
they had already been separated, by mutual consent, for 
five years, without any indication of a probable desire for 
a re-union, and no decree of the Court could have com- 
pelled it. Did he seek a legislative divorce, in order that 
he might be at liberty to contract again, and for the fourth 
time, the relation of marriage? His great age, being then 
about 84 years old, forbids the supposition that the di- 

VoL. vill.—No. 28. 
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vorce was either sought, or would have been granted, on 
any such ground. But as he had already passed, by a 
considerable interval, the ordinary limit of human life, as 
he must have known that his end was approaching near, 
and that, in all probability, his wife would survive him by 
many years; as he must have found reason in the pro- 
gress of the suit between them, to apprehend that the 
agreement made upon the separation might not be eflec- 
tual to extinguish or bar her rights, as against his estate, 
and had probably become aware of the Chancellor’s pow- 
er over it, even if a divorce were granted; and as the 
terms of the agreement referred to, and the nature and 
extent of the provision made by it, (exceeding but little 
the small amount of the debts due to the wife at her mar- 
riage) showed a determination, evinced also by his giving 
away his property even before the separation, that his 
wife should have no right or share in his estate, the fair 
inference is, that he abandoned the forum which he him- 
self had selected for the trial of his right to a divorce, 
and appealed to the legislature for the sole purpose of 
taking his estate out of the grasp of the Chancellor, in 
which he had voluntarily placed it, and of extinguishing 
by a legislative divorce, the rights of his wife in his prop- . 
erty, which would not have been extinguished, but might 
have been established by a judicial divorce ; and it may 
be fairly assumed, that he resorted to this appeal as a 
means of effecting this purpose, either because a legisla- 
tive divorce might be obtained speedily, and before his 
death, or because, apprehending that he could make out 
no ground for a divorce according to the existing laws, 
by which the judicial tribunal was bound, he sought to 
effect his purpose by carrying his case to that department 
which, having power to make the law, was not bound by 
pre-existing laws, but, might, as he supposed, decide it 


according to the unpromulged law of its will or discretion ; 
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or, in other words, might decide it by the mere declaration 
that he be divorced from his wife. It is indeed apparent, 
that the real matter in dispute, from beginning to end, in 
the suit for alimony, and in the suit and other proceed- 
ings for a divorce, was, whether the wife should have an 
interest in the husband’s estate. 

The question, as thus developed by an analysis of the 
case, is not simply whether the legislature may, under 
any circumstances, constitutionally enact that A be di- 
voreed from B, but whether, when it is manifest that a 
party, after having sought a divorce in a judicial tribunal, 
and while his suit is there pending, abandons that forum 
and resorts to the legislative power, for the sole purpose 
of affecting and defeating the legal and equitable rights 
of his wife in his property, the divorce granted on such 
application can, without disregarding the division of 
powers and distinction of departments as established by 
the Constitution, and the security of private rights of 
contract and of property therein guaranteed, be consider- 
ed as affecting, to any extent, the rights of property in- 
volved in the question of divorce. We are of opinion that 
it cannot. 

An act simply enacting that A be divorced from B, 
though passed by the legislative department in the ordi- 
nary form of a law, falls short of the ordinary definition 
of law, and more nearly resembles a sentence, which 
whether founded on a previous investigation of facts un- 
der existing laws, or on the mere will or diseretion of the 
legislature, is in the nature of a decree of recision or dis- 
solution, and if effectual, executes itself by its own terms. 
It was said by this Court, in the case of McGuire vs. 
McGuire, 7 Dana, 184, that ‘‘ so far as the dissolution of 
a marriage may be for the public good, it may be the ex- 
ercise of a legislative function; but so far as it may be 
for the benefit of one of the parties, in consequence of a 
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breach of contract by the other, it is undoubtedly judicial. 
And when thus altogether judicial, it may be beyond the 
authority of the Kentucky legislature, which under our 
State Constitution cannot exercise any power clearly and 
purely judicial.” And in the subsequent case of Barthel- 
emy vs. Johnson, 3 B. Monroe, 91, the opinion is indicated 
in emphatic terms, that in hearing and deciding upon ev- 
idence, that alleged causes of divorce by breaches of the 
marriage contract existed, and in founding thereon a leg- 
islative divoree, the legislature would be violating the 
constitutional inhibition against their exercise of judicial 
power. In the case of the State vs. Fry, 4 Missouri Re- 
ports, the Supreme Court of Missouri decided, after a 
laborious investigation of principles and authority, that a 
legislative divorce was unconstitutional, on the ground, 
it would seem, that if founded upon the causes defined 
by previous laws conferring on the courts authority to 
grant divorces for such causes, it was clearly the exercise 
of judicial power prohibited by the Constitution, and that 
if founded on causes not thus defined, it was, if not in that 
case also, the exercise of judicial power, a retrospective 
law, and as such, prohibited by the Constitution of that 
State. It would seem, however, that if founded upon al- 
leged breaches of the marriage contract, deemed by the 
legislature sufficient ground of divorce in the particular 
case, though not so declared by previous laws, it would 
still be the exercise of power in its nature judicial, since 
it would be a decision upon the law of the contract as ap- 
plied to the facts of the case. And if there be, besides, a 
combination of the legislative power, the act is not the 
less within the principle or the letter of the prohibition, 
that neither of the three departments shall exercise any 
power properly belonging to the other ; nor can the legis- 
lature, by withholding from the judiciary the means or 
right of exercising power properly judicial, invest itself 
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with the right of exercising that power. It would seem 
too, that a legislative divorce can be regarded as an exer- 
cise of the purely legislative function, only, if at all, when 
it is founded upon the mere will or discretion of the leg- 
islature, without reference to the breach of any existing 
contract or law. In such a case, however, the aci, though 
purely legislative, would be retrospective, so far as it 
might operate to determine mere existing rights. And 
although no express prohibition against the enactment of 
retrospective laws is found in the Constitution of Ken- 
tucky, yet it does prohibit the exercise of judicial power 
by the legislature, and the passage of laws impairing con- 
tracts, and the taking of private property for public use, 
without just compensation. Which last interdict must in- 
clude the taking of the property of A and giving it to B, 
by legislative act; since there could be no plausible pre- 
text for such an act, unless the idea that the public good 
required the transfer would afford one. 

Then, so far as a legislative divorce is founded upon 
breaches of the marriage contract, whether they might or 
might not, by previous laws, be proper ground for a ju- 
dicial divorce, affecting the rights of property in the de- 
linquent party, it is the exercise of judicial power pro- 
hibited to the legislature; and if, so far as it is not 
founded upon such causes, it be the exercise of purely 
legislative power, it is subject to the restriction against 
the taking private property for public use, and cannot 
operate to take the property of one person and give it to 
another without making compensation, because this too 
is prohibited. And it would be vain to say that the leg- 
islature cannot take the property of A and give it to B, 
if upon the petition of the Jatter, it may annul the title of 
A derived from B, with the effect of restoring B to his 
title without incumbrance. The power of prescribing by 
general laws what causes shall constitute sufficient ground 
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for a divorce, and what shall be the consequences of a 
divorce founded on the ascertainment of these causes, is 
strictly within the legislative competency, and its exer- 
cise is entrusted to the legislative discretion. But the 
power of deciding upon the existence of these causes in 
individual eases, and of pronouncing the divorce and en- 
forcing its legal consequences, is strictly judicial. And 
if it be conceded, as intimated in McGuire vs. McGuire, 
supra, that the marriage contract is not, as a contract, 
wholly removed like other private contracts, from the 
power of the Legislature to dissolve it in any particular 
case by special act of divorce, and that the dissolution of 
a marriage, if required by the public good, may be a leg- 
islative function, still it cannot be admitted that a-power 
thus deduced, uncertain upon principles as to its exist- 
ence, and still more uncertain as to the grounds of its 
legitimate exercise, can override the express and highly 
conservative prohibitions in the Constitution, intended 
for the protection of private rights of property. Weare 
of opinion, therefore, that whatever power, to be exer- 
cised in view of the public good, the legislature may have 
to enact divorces in special cases, as it cannot, even for 
the puplic good, change the right of private property'from 
one to another without compensation, much less ean it do 
so by a special act of divorce, sought by one of the par- 
ties against the consent of the other, with the purpose or 
effect of operating upon the rights of property incident to 
the marriage relation as created and sustained by the gen- 
eral laws applicable to that relation ; and the wife, having 
taken no advantage of any privilege afforded by the di- 
vorce, she is in no manner precluded from contesting its 
operation. The fact, that before the passage of the act 
of divorce in this particular case, the parties themselves 
had placed the question of divorce, and the rights involv- 
ed in it, under the jurisdiction of a Court, to be decided 
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by the existing laws, if it does not affect the case in prin- 
ciple, serves at least, to make the conflict of powers and 
the bearing of the Constitution upon it, more palpable 
than it might otherwise be. 

Under these views, and without deciding upon the ef- 
fect of legislative divorces, so far as they may operate 
upon the personal relations, and abilities or disabilities of 
the parties, we conclude, that the divorce, in this case, is 
inoperative as it respects the rights of property involved, 
and cannot deprive the wife of her interestin the estate 
of her husband, as it would have existed had there been 
no divorce ; and we only remark further, that, although the 
repeated and unquestioned exercise of a power which 
operates upon the community at large, or on considerable 
masses, should form a strong, if not an irresistible proof 
of its legitimate existence, the same consideration cannot 
be given to the repeated exercise of a power which ex- 
hausts its force in determining the condition or rights of 
two individuals, without any effect upon the rights or in- 
terests of the mass of citizens. And, as from the nature 
of the thing, it is not to be expected that acts of such lim- 
ited operation, will attract, to any great extent, the seri- 
ous attention or consideration of the legislative bodies, 
their enactment cannot be regarded as a serious and de- 
liberate assertion of the power involved, made upon such 
reflection and investigation as should give it a decisive 
influence. 

Judge Simpson, though not present at the preparation 
and delivery of this opinion, was in consultation on the 
case, and concurred in the conclusion; wherefore, the 
decree is affirmed. 
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Supreme Court of Peun'a.--Eastern District--Phil’a. 


Reported for the American Law Journal by R. C. M’Murtrie, Esq. 
ABSTRACTS OF DECISIONS. 


APRIL 7, 1849. 

The Court refused to quash an appeal from the Nisi Prius for want of 
a certificate signed by the judge who tried the cause—the proceedings in 
other respects being regular. Erb v. Scott. 

APRIL 11. 

A. claiming title entered upon land the owners of which were beyond 
seas, and held adverse possession until 1828. B. purchased a distinct ti- 
tle and entered. Held that as possession was not adverse to the absent 
owners until the act of 1815, and as it ceased before the expiration of the 
fifteen years allowed by that statute, his title was not perfected ; and B. 
not claiming A’s title could not tack his subsequent possession to that of 
A. so as to complete the period required by the statute asa bar. Moore 
v. Collishaw. 

A tenant in common mortgaged the whole estate and remained in ac- 
tual possession. If the intention was not to hold adversely to her co-ten- 
ant, the mortgage does not operate as a constructive ouster, and there 
being evidence that her intention was not to oust her co-tenant, whether 
there was a constructive ouster was for the jury. Jb. Per Bell, J. 

Apri 16. 

A. in his last sickness called B. to him and declared his wishes as to 
the disposition of his estate, and directed B. to write it down as his will 
and called upon two persons to bear witness that that was his will. B. 
made a pencil memorandum of A’s intention and A. died in one hour af- 
terwards, but continued sensible to the last. Held, there was no proof 
of a nuncupative will. Porter's Appeal. 


Apri 17. 
Devise in a will before the act of 1833 of a plantation “to my wife for 
life, and at her decease to descend on my three daughters, or the surviv- 
ors of them in joint stock, share and share alike—the personalty to de- 
scend to my three daughters in the same manner and on the same prin- 
ciple as my real estate.” Held, to pass the fee to such of the daughters 
as survived the testator: there being also a devise without words of limi- 
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tation of a part of the land to be sold, the proceeds to be distributed.— 
Johnson v. Butler. 

Testator devised lands to his wife for life and at her death to his daugh- 
ter in fee, subject to the payment of a legacy to his grandson, which he 
directed should be paid by his daughter in one year after the death of his 
wife. The legacy is vested in interest immediately, but the enjoyment is 
postponed until the period indicated in the will. Maxwell v. McClintoek. 

The Orphans’ Court need not refer a matter to an auditor, when the 
facts are such that they are able to determine them on the pleadings and 
depositions. Jb. 

APRIL 19. 

A settlement of an administration account in which the administrator 
claims credit for a certain sum retained for the use of A, one of the dis- 
tributees of an estate of which his intestate was administrator, is some 
evidence that A was then living, to rebut the presumption of her death 
arising from her absence for seven years unheard from. Keech v. Rine- 
hart. 

So of the Sheriff's return to proceedings in partition in the Orphans’ 
Court by a co-heir of A, who was there named as one of the heirs, certi- 
fying that the parties were severally warned. Ib. 

A stranger cannot appeal from a decree of the Register granting letters 
of administration of the estate of one who has been dead more than 
twenty-one years. And an administrator holding funds admitted to be 
due to such decedent is a stranger. Beeder’s estate in re. 

APRIL 23. 

A husband who has received a large estate from his wife and made no 
settlement on her, and has left her residence, taking with him his furni- 
ture and making no provision for her maintenance, is not entitled to re- 
ceive the interest of a fund bequeathed in trust for her which accrued 
before the desertion, where it was proved that he had previously treated 
her with cruelty ; and his subsequent requests to her to come and live 
with him are immaterial. T'yson’s Appeal. 

Bequest of the interest of a fund to be held in trust for A. wife of B. 
to be paid to her during life, remainder to her children, creates a separate 
use in A. Jb. Per Coulter, J. 

Anengine house partly of stone and partly of wood, with the stone 
foundations for a steam engine erected by a tenant for years, for the use 
of a coal mine, he having the privilege of removing all fixtures at the ex- 
piration of his term, is not the subject of a mechanic’s lien. White’s Ap- 
peal. 

A. being the holder of B’s notes drawn for value, deposited them with 
a bank as collateral security for discounts made and to be made for A.— 
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B. then delivered duplicate accommodation notes.to A. who agreed to 
take up the original notes when b. paid the accommodation notes. B. 
having notice of the deposite, paid the accommodation notes—but the 
original notes remained with the bank which after they matured made a 
discount for A. without notice of the arrangement between A. and B.— 
The bank is entitled to receive on the notes the amount of the last dis- 
count made after their maturity. Spering’s Appeal. 

A collateral agreement between the covenantor and covenantee in a 
ground rent deed is no defence to an action of covenant for arrears brought 
by the assignee of the rent without notice. Patterson y. Juvenal. 

APRIL 24. 

A purchaser who has received his deed and given a mortgage for the 

purchase money, may deduct therefrom incumbrances known to him at 


the time he made the contract. Wolbert vy. Lucas. 
APRIL 27. 


Where a sale by sample was made of tobacco which was stated in the 
bill of parcels to be superior sweet scented Kentucky leaf tobacco, sucha 
statement affords no evidence from which a jury may infer a warranty 
that it was either superior or sweet scented. And the seller is not liable 
in an action ex-contractu if it was Kentucky leaf tobacco, though of a 
very low quality, ill flavored, unfit for the market and not sweet scented. 
Fraley v. Bi spham. 

A letter from the vendee to the vendor avering that goods had been 
bought under a guaranty that the vendor would reimburse the vendee 
any loss that might be sustained, together with an enclosed account show- 
ing the extent of the loss, not replied to—are no evidence on a count upon 
an account stated. 

APRIL 28. 

After an acquittal upon indictment the judge may upon the evidence 
presented on the trial require the defendants to find sureties for the 
peace and good behaviour; and commit them until compliance with the 
order. Bamber v. The Comth. 

A sale under a testamentary power for the payment of unscheduled 
debts discharges the land from the statutary lien of testator’s debts. Cad- 
bury v. Duval. 

And an executor may purchase from the trustees at such sale. Jb. 

A. devised the residue of his real estate to B. his wife for life, who was 
also executrix, and to trustees subject to the life estate in trust to sell and 
pay debts not otherwise provided for. The trustees conveyed to B. under 
the power for a consideration mentioned in the deed but not in fact paid. 
B. mortgaged the land and it was sold by the Sheriff under the mortgage. 
The mortgage has priority in the distribution over creditors of the testa- 
tor who have obtained judgment within five years from his death. 
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May 3. 

Where a grantor executes and acknowledges a deed before a magistrate, 
which has been left there for that purpose by the agent of the grantor and 
grantee, and leaves the instrument with the magistrate without instruc- 
tions, the delivery is absolute. And instructions given the next day tothe 
agent not to deliver the deed until payment of the purchase money, are 
immaterial and do not amount to adelivery in escrow—for matters sub- 
sequent to an unqualified delivery to astranger, cannot make a delivery in 
escrow. Blight v. Schneck. 

And where a bona fide purchaser from the grantee, who obtained such a 
deed without performing the condition, has intervened, the onus of show- 
ing that there was no absolute delivery ison the grantor. Jb. 

A deed delivered to an agent as an escrow and by him delivered to the 


grantee passes a title voidable only. Jb. 
Anassignee for creditors may convey by attorney, though there be no 


special authority given in the assignment to delegate his power. Jb. 
HARRISBURG, MAY 24, 1349. 

Where, in an action for conspiracy to defame, one count was defective, 
and the other two valid, and the evidence was all applicable to the two 
valid counts, although part of it was also applicable to the defective count, 
it was not error in the Court below to permit the verdict after the lapse 
of a term from its rendition, to be entered on the valid counts, and to 
strike out the defective count. Martin v. Haldeman, et al. 

A release, not under seal, purporting to discharge one of two sureties 
in a bond upon receiving his proportion of the debt, does not discharge the 
other surety, notwithstanding the case of Milliken v. Brown, 1 Rawle 391. 
Shock v. Hertz’s Adm'rs. 

Where, after levy on a store of goods, one of the plaintiffs in the execu- 
tion, in company with his attorney, directed the Sheriff to permit the 
goods to remain in the custody of Ziegler, one of the partners in the store, 
who was authorized to continue selling the goods as usual out of the 
store, but was required to pay the proceeds to the Sheriff, who assented 
to the arrangement upon condition that the plaintiffs should take the re- 
sponsibility, and that the arrangement should terminate whenever any 
other creditors issued execution :—it was held that this arrangement post- 
poned the execution in favor of writs subsequently issued and proceeded 
on according tolaw. Per Covxter,J. Bingham & Brothers v. Young 


§ Cassel. 
A release executed to render a man a competent witness cannot be im- 


peached on the ground of fraud, by means of proof that such witness ob- 
tained the release by representations of facts alleged to be within his 
knowledge, which he knew at the time to be false, although he afterwards 
testified to their truth. Grosh v. Bradly. 
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A By-Law of a beneficial Society which declares that ‘if any member 
shall enlist asa soldier in the Army of the United States, he shall lose his 
membership” does not operate upon the case of a member who united 
himself to a volunteer company organized under State laws, and after- 
wards marched with such company to Mexico under the call made by the 
President for 50,000 volunteers in pursuance of the act of Congress of 
1846. Com’th. ex rel. John Arer v. Franklin Beneficial Association. 





NEW PUBLICATIONS. 

In the arrangement of matter for this number of the Journal, the no- 
tices of New Publications were all unavoidably omitted. We hope to 
have room for them in the next number. Among the publications re- 
ferred to are the following valuable works :— 


State Trials of the United States during the administrations of Wash- 
ington and Adams. By Francis Wharton. Published by Carey & Hart 
126 Chesnut street, Philadelphia. 

Cruise’s Digest of the Law of Real Property, with additions and notes 
for the American Student, by Professor Greenleaf. Published by Little 
& Brown, Boston. 

Angell’s Law of Carriers of Goods and Passengers by land and water. 
Published by Little & Brown, Boston. 

Public Laws of the United States, for 1848-1849—edited by George 
Minot. Published by Little & Brown, Boston. 

The Law of Patents for useful inventions in the United States. By 
George Ticknor Curtis. Published by Little & Brown, Boston. 


Jn Chaucery of New Jersey. 
ZACCHEUS B. COOK, Complainant, and ELDAD COOK, CHAS. B. FITH- 
IAN and PHILIP FITHIAN, Ex’rs of Joel Fithian, Defendants. 


1. A joint settlement in the Orphans’ Court will bind both Executors in 
Equity. 
2. How far one Executor is liable for the acts of his Co-Executor. 


Wi iiamson, C. Eldad Cook, sr., by his will dated 
the 8th of April, 1809, ordered and directed that a cer- 
tain part of his real estate should be sold at the discretion 
of his Executors, and the money arising from the sale be 
equally divided between his wife, his three daughters and 
the complainant. Also, that his moveable property 
should be sold and the money divided between the same 
persons, after his just debts and funeral charges were 
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paid. He further directed that after one year from his 
decease, all the money arising from the sales, which should 
be coming to the complainant, should be put to interest, 
except what would be sufficient to teach him to read, 
write and cypher, as far as through practice, &c. 

The testator died soon after making his will, and his 
executors, Eldad Cook, jr., and Joel Fithian proved the 
same, and in August following made sale of the lands or- 
dered to be sold. They afterwards settled their accounts 
in the Orphans’ Court of the county of Cumberland, and 
in the Term of November, 1811, by the sentence or de- 
cree of that court on the final settlement and allowance of 
their accounts, there was a balance found in their hands 
to be disposed of, as the will directs, of $2,278 43. 

Eldad Cook, jr., was considered in good circumstances 
until about November 1816, when several judgments were 
entered up against him, and he is now considered insol- 
vent. Joel Fithian, his co-executor, in the spring of 
1816, was afflicted with the palsy, and from that time at- 
tended but little to business. He died in November, 1821. 

The complainant at the time of the death of the testa- 
tor, was an infant and did not arrive at full age till Nov. 
1821, and he has brought the bill against Eldad Cook, jr., 
and the executors of Joel Fithian, dec’d., for payment of 
the amount of his legacy. The other legatees have all 
been paid their respective portions of the balance so found 
by the settlement in the Orphans’ Court, to be in the 
hands of the executors. 

It is not pretended that any part of the money arising 
from the sales has been put at interest by the executors 
according to the directions of the will, and the only ques- 
tion raised and discussed at the hearing was, whether the 
complainant can resort for payment to the assets of Joel 
Fithian, as it appears from the facts of the case, as agreed 
upon by the respective solicitors, that no part of the as- 
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sets of Eldad Cook, dee’d, remained in the hands of Joel 
Fithian, at the time of his death; but, that all moneys 
which had been received by him, had either been duly 
applied in the course of administration, or had been paid 
over by him to Eldad Cook, jr., who had been the princei- 
pal acting executor. 

The first point necessary to be considered in deciding 
this case is, as to the eflect of the sentence or decree of 
the Orphans’ Court. In my opinion that decree is con- 
clusive, and establishes the joint liability of the two exe- 
eutors for the balance then found in their hands ; and that 
it is not competent for the executors of Joel Fithian, in 
this suit, to go into evidence to prove, what part of the 
proceeds of the sales went into the hands of Eldad Cook, 
jr., and what part thereof into the hands of Fithian; and 
that no part of the assets was in the hands of Fithian at 
the time of that settlement and decree. It was not legally 
necessary for the two executors to have accounted joint- 
ly, and to charge themselves jointly with the balance of 
the estate which remained unadministered: And if they 
were not both liable for that balance, they should have 
accounted either separately or have distinguished in their 
accounts the receipts and disbursments of each one, and 
in whose hands the balance then was. But instead of 
doing so, they accounted jointly for the assets and the 
commissions for their services have been allowed to them 
jointly—and they have therefore, by their mode of ac- 
counting, admitted their joint liability for the balance, and 
charged themselves with it, and the decree has deter- 
mined and fixed that liability, so that the same cannot be 
questioned so long as that decree remains unimpeached. 

It was ingeniously contended by the counsel for the ex- 
ecutors of Fithian, that the decree is only conclusive as 
between the executors and the estate, and not as between 
the executors themselves; nor as between them and 
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creditors or legatees. But the language of the act is de- 
cisive against this distinction, for it expressly declares 
that the sentence or decree of the Orphans’ Court, on the 
final settlement and allowance of the accounts, ‘ shall be 
conclusive upon all parties, and shall exonerate and for- 
ever discharge every such executor, guardian or trustee, 
from all demands of creditors, legatees or others, beyond 
the amount of such settlement “ except as there provided 
for.” And the very object of the settlement in the Or- 
phans’ Court is to ascertain the amount in the hands of 
the accountants, and for which they are answerable to 
those who are justly entitled to it, and who may file ex- 
ceptions to the accounts, and come in and be heard, either 
before the court or before auditors, and who therefore are 
properly concluded by the settlement. And I cannot con- 
eeive how the settlement can be conclusive as to the 
amount, without also being conclusive as to the persons 
in whose hands that amount is declared to be. For, if 
each executor might, after such settlement, as between 
him and those interested in the estate, controvert the ex- 
tent of his own liability, and endeavor to throw the whole 
responsibility upon his co-executor ; a different re- 
sult might, and probably would very frequently occur, 
from that of the settlement in the Orphans’ Court, upon 
the final settlement of the accounts. And if, instead of 
accounting jointly, executors should account separately, 
as they may do if the settlement is not conclusive, as to 
the extent of each one’s liability to creditors, legatees or 
those interested in the estate, the settlement would not 
amount to anything—for no person would be bound by it, 
even as to the amount of the balance unadministered and 
remaining to be distributed among those entitled to it— 
The settlement in the Orphans’ Court is considered by 
the act, a final one, and to make it so, it must be conclu- 
sive, not only as to the amount, but as to the liability for 
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that amount. And in case of intestacy the Orphans’ 
Court is authorized to order distribution among the next 
of kin to the intestate ; and the persons entitled to such 
distribution may have their remedy at law in case of non- 
payment against the executors or administrators so ac- 
counting, which proves in my opinion most satisfactorily, 
that the decree must be final and conclusive between the 
executors and those interested in the estate, not only as 
to the amount, but as to the executor or executors who is 
or are liable therefor. 

This point being settled, I do not find any circumstan- 
ces in the case, that have since occurred, which can exon- 
erate the assets of Fithian. His having paid over in his 
life time to his co-executor, the several sums of money 
which he received, arising from the sales of the land, can- 
not have the effect. Where one executor received the 
money of the estate of his own authority and his co-exe- 
cutor is merely passive, and does not contribute by his 
own acts to enable him to receive it—the one who re- 
ceives it is only answerable for it. But it has been long 
and firmly settled, that if one executor, without a suffi- 
cient excuse, pays over money, or does any other act, by 
which money belonging to the estate gets into the hands 
of another executor, they are both answerable for it, 7 
Vesey 186, 9 Vesey 103, 11 Vesey 333-7, 7 East 206, 5 
John C. R. 294, 2 Vernon 570, 1 Dickens 356, 2 Brown 
114-18, and the motive being innocent is no excuse, 11 
Vesey 335. 

The question then is, whether the exeeutors of Fithian 
have assigned a sufficient excuse to justify him in having 
paid over the money to Cook. The equity relied upon 
is, that after Cook received the money of Fithian he paid 
over a much larger sum than what he had received, in 
payment of debts and legacies. And it was urged that if 
the money was properly applied by Cook, it is the same 
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as if it had been properly applied by Fithian, andthe case 
of Lord Shipbrook vs. Lord Hinchbrook (4 Vesey 254, 16 
Vesey 476) was relied upon. In that case Lord Eldon was 
of the opinion, that if an executor, having got funds into 
his hands, which he ought to have applied to the pay- 
ment of debts, but had not done so, and was in such cir- 
cumstances that he had not funds to discharge the debts 
he ought to pay, in respect of what he had so received ; 
and his co-executor placed in his hands other funds, liable 
for debts, for the purpose of discharging those debts, and 
which were actually so applied; that in that case, the co- 
executor would not be liable, merely upon the ground 
that he had, not in conjunction with him, received other 
money which he had not applied but wasted. To bring a 
case within the principle there laid down by Lord Eldon, 
the money must be paid over for the express purpose of 
being applied according to the directions of the will, or in 
payment of debts: and in a way the executor paying it 
over would himself be justified in applying it—and if it 
cannot be ascertained that it was so applied, the executor 
paying it over is chargable with the loss. The doctrine 
of Lord Eldon when so limited and understood, appears to 
be founded in the strongest principles of reason and equity 
—for the whole assets are liable for the payment of the 
debts—and if one executor has wasted those which were 
in his hands, that is no reason his co-executor should not 
apply the assets which he is possession of in the dis- 
charge of the debts—and it is his duty so to apply them. 
And whether he so applies them himself or does it through 
the medium of his co-executor, can make no difference in 
reason or equity. And the same doctrine was so applied 
by the Master of the Rolls in Underwood vs. Stevens, 1 
Merivale 712. 

Therefore admitting the proposition to be perfectly 

VoL. vi1.—No. 29. 
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correct, ‘ that if the money was properly applied by Cook 
it is the same thing as if it had been properly applied by 
Fithian ;” yet the executors of Fithian are not entitled to 
the benefit of that principle, for it does not appear that 
the money was paid by Fithian to Cook, for any purpose 
connected with the will—or that it has been properly ap- 
plied. Evidence, not that Cook wanted the money for 
payment of debts and legacies, or that he so applied it; 
but only, that he afterwards paid debts and legacies to a 
greater amount than the money so received by him, is not 
sufficient to protect the assets of Fithian from the loss— 
for it neither proves that the money was paid over by 
Fithian for a purpose connected with a due execution of 
his duty: nor that it was so actually applied by Cook. In 
the case before, of Lord Shipbrook vs. Lord Hinchbrook, 
the three executors who controverted their liability al- 
leged that they joined in executing the power of attorney 
to the fourth executor, for the sale of the stock, upon his 
request and representation, that it was required for the 
purpose of paying debts—and Lord Eldon directed an 
enquiry whether the specific money received by the co- 
executor was applied in the discharge of any and what 
debts. 

The present is simply the case of an executor, without 
any excuse, delivering over money to his co-executor to 
do just what he pleases with it: and the executor to whom 
it is delivered over, afterwards becomes insolvent and the 
money is thereby lost. Under which circumstances, ac- 
cording to all authorities, the executor paying it over, or 
in case of his death, his assets must make it good. 

In fact both executors appear to have been culpably 


negligent, and to have made themselves liable not only 
for the principal, but for the interest of it also. The com- 
plainant was quite young at the time of his father’s death, 
and it was the intention of his father, that this legacy 
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should accumulate during the complainant’s minority.— 
The will, therefore, expressly directs that the money, 
except what was necessary for the purposes then express- 
ed, should after one year be put to interest. This direc- 
tion has been totally and shamefully neglected, and there 
is no evidence that Fithian ever even enquired of Cook 
what he had done with the money, or in any way con- 
cerned himself about the execution of this trust, although 
the settlement of the Orphans’ Court was in 1811. No 
person is obliged to accept the office of executor, but if 
he does accept it, he is bound by every moral and legal 
obligation faithfully to discharge the duties of it. He is 
not at liberity to act or not act when he pleases. He is 
not at liberty to sell and then omit to place the money at 
interest as directed by the testator—and to relieve him- 
self from all further trouble and responsibility by paying 
over the money in his hands to his co-executor to do what 
he pleases with it. Such a doctrine would be ruinous, par- 
ticularly to infants. The very object of appointing sev- 
eral executors is, to have their joint caution, diligence and 
responsibility in the management of the estate. And if 
executors are not to be held answerable for such gross 
palpable negligence and breach of duty as has occurred 
in this case, I do not know that executors can in any case 
be charged for neglect of duty. 

I shall, therefore, decree that both executors have made 
themselves liable for the amount due to complainant, ac- 
cording to the settlement in the Orphans’ Court, together 
with interest, after making to the executors all just allow- 
ance—and that it be referred to a master to take the ac- 
count, &c. 

The Chancellor said the decree being personal against 
the executors would be with costs. 
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